WORLD TRADE ORGANIZATION AND PLANT VARIETY PROTECTION

Dr. T. Kalaimagal

Department of Pulses, CPBG, TNAU, Coimbatore - 3 

World Trade Organization – Genesis and History


The world Trade Organization was formed on the successful completion of the Uruguay Round of negotiations of the General Agreement on Tariffs and Trade (GATT).  The GATT has its origin in the Anglo – American grand design for post-war reconstruction.  The allies envisaged the creation of three key institutions – one to oversee commercial relations (GATT), one to provide an orderly framework for monetary relations (IMF)  and one to mobilize resources for reconstruction and development (IBRD/World Bank).


The mechanism instituted by GATT to promote trade liberalization is the so-called “Rounds” system.  This process periodically brings contracting parties together to agree a package of trade measures. 

The latest Uruguay Round was the long-drawn Round with the largest number of countries and the widest range of trade related issues addressed.  The outcome of this Round was the Agreements containing texts and tariff schedules running over 20,000 pages, which was formally brought to existence on April 15, 1994, when the world’s trade ministers approved it in the Moroccan city of Marrakesh.  The three issues, which were completely new to the Uruguay Round, are the (I) Trade – Related Intellectual Property Rights (TRIPS), (ii) Trade – Related Investment Measures (TRIMS) and (iii) Trade in services. In the negotiations, different countries targeted different areas while giving concessions in some other areas.  For example, the United States targeted the inclusion of agricultural liberalization, TRIPS and service sector into GATT framework and it was ready to make certain concessions in areas likes textiles and clothing.  The targets aimed by different countries and the concessions they have made are summarized in Table 1.
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Table 1  Uruguay Round Trade – Offs

	
	Targets
	“Concessions”

	United states
	· Agriculture

· TRIPs

· Services

· TRIMs
	· Textiles & Clothing Tariffs

· Countervailing duties/ Antidumping (CVD/AD)

· Non-Tariff Barriers (NTB)

	European communities
	· TRIPs

· TRIMs

· Services

· Tariffs
	· Textiles &  clothing

· Agriculture

· Safeguards

· CVDs/ADs

	Japan
	· NTBs

· TRIMs

· CVDs/Ads

· Safeguards
	· Agriculture

· Services

· TRIPs




WTO regime on subsidies to agriculture

Trade policy is generally a drab colourless affair.  While the WTO has prohibited grey area measures it has suffused trade policy with vivid colours-red, green, amberand blue.  There colours have been painted primarily on subsidies, which fall under two separate agreements.

i. Agreement on subsidies and countervailing measures (SCM)

ii. Agreement on agriculture.

Agreement on subsidies and countervailing measures (SCM)

The SCM as which applies to non-agricultural products follows the traffic lights approach and classifies subsidies into red green and amber.

Red : Subsidies with high trade distorting effects such as export subsidies and those that favour are of domestic over imported goods are prohibited.  Developing countries with  a per capita income of less than US $ 1000 have been exempted from this prohibition on export subsidies.

Green: Subsidies that are not specific to an enterprise or industry or a group of enterprises or industries are non-actionable.

Amber : Subsidies that are neither red non green belong to the amber category.  They are actionable by the trading partners if their interests are adversely hit.  The affected country can seek remedy through the dispute settlement procedures or go to countervailing duties.

Agreement on Agriculture (AoA)

The Agreements on Agriculture was one of the many agreements which were negotiated under the Uruguay Round and the same was signed by the member countries in April 1994 at Marrakesh, Morocco.  Its implementation, came into force on the first January 1995.  The provisions of the Agreement says that the developed countries would implement their reduction commitments within six years i.e by the year 2000, while the commitments of the developing countries would be completed within 10 years i.e by the year 2004 and the least developed countries are not required to make any reduction commitments.

The agreement incorporates three broad areas of commitments from member countries viz., Market Access, Domestic Support and Export Subsidies and IPRs. 

i. Market Access

Under this, the agreement primarily envisages tariffication of all non-tariff barriers.  This includes tariffication, tariff reduction and access opportunities.  Non-tariff barriers such as quantitative restrictions (quota, import restrictions through permits, import licensing etc.,) are to be replaced by an equivalent tariff.  Average reduction of tariff for agricultural  products would be 36 per cent for developed countries with minimum rate of reduction of 15 per cent for each tariff item over a 6 year period (1995-2000) with base 1986-88.  Developing countries are required to reduce tariff by 24 per cent with a minimum cut of 10 per cent for tariff item in 10 years (1995-2004).

Market access also include Special Safeguard provision which allows the imposition of additional duties when there are either import surges above a particular level or low import prices as compared to 1986-88 levels.

A minimum access equal to three percent of domestic consumption in 1986-88 will have to be established for the year 1995 rising to five per cent at the end of the implementation period as stipulated in the Market access provision.

ii) 
Domestic support


This envisages the reduction commitments of subsidies provided to domestic producers.  It stipulates that the total support given in 1986-88 measured by the Total Agtregate Measure of Support (TAMS) should be reduced by 20 per cent in developed countries and 13.3 per cent in developing countries.  It also stipulates that if policies pertaining to domestic support (both product specific and non-product specific) would be less than five per cent of the total value of production for developed countries and less than 10 percent for the developing countries are excluded from any reduction commitments.  Policies which have no or at most minimal trade distorting effects on production are excluded from any reduction commitments called Green box policies.

Green box policies include policies which provide services, or benefits to agriculture or the rural community, public stock-holding for food security purposes,  domestic food and security purposes, domestic food aid and certain de-coupled payments to producers including direct payments  to production limiting programmes, provided certain conditions are satisfied.  

iii.
Export Subsidies


The Agreement contains provisions regarding members commitment to reduce export subsidies.  Developed countries are required to reduce their export subsidy expenditure by 36 per cent and volume by 21 per cent in six years, in equal installments (from 1986-1990 levels).  The percentage reductions are 24 and 14 percent respectively in equal annual installments over 10 years for developing countries.  Besides the Agreement specifies that for products not subject to export subsidy reduction commitments, no such subsidies can be granted in the future.

In India, exporters of agricultural commodities to not get any direct subsidy.  Only subsidies on cost of freights on export shipments of certain products like fruits, X Kg and floricultural products we being given. 

Intellectual Property Rights – An Overview

In his classical perspective on the history of sciences, Bernal (1970) distinguishes two phases in the development of relations between science and economic development.  An early phase in which scientific discoveries originated from the study of production technologies; and a later phase in which basic sciences become the source of technological innovations.  In chronological terms the first phase coincides roughly with the early stages of the industrial revolution in England, the second phase with the emergence of electrical and organic chemical industries (Nachane, 1995).

As pointed out by Freeman (1974), Mytalka (1987) and Kaplinsky (1989), the knowledge intensity of production has increased and simultaneously so has the science content of knowledge.  Thus as knowledge intensity has grown, the individual inventor has been replaced by the corporate entity and growing scientisation has increased the optimal plant size, implying scope for exploitation of scale economies.  Thus intellectual property protection is no more being sought by scattered individual innovators but by mega-corporations and Transnational Corporations (TNCs/MNCs).  Secondly, the post-1970s have also witnessed a major transition from mass production to flexible specialization, brought about by the instability in global markets (Piore and Sabel, 1984).  This has shifted the focus from price competition to product characteristics and design.

Perhaps the most striking technological development of the past two decades has been biotechnology whose potentials have not yet been fully realised.  

As innovation proceeds apace, the interest of innovators would dominate that of imitators, so that in early stages of development a nation might favour weak IPR regimes, but in the later stages of development the same nation would advocate strengthening of IPRs.

Intellectual Property Rights in Agriculture – Imperatives and Issues

Land marks of plant variety protection systems 

For over 60 hears different forms of protection of new plant varieties through systems of Plant Breeders’ Rights (PBR) have been in existence in industrialised countries.  It is interesting to see that, the historical background of patents and protection laws dates back to 1922, when in a meeting, the patent lawyers in London, considered the possibility of protection of plant varieties.  A brief chronology of the patent debate is given below:-

1930 -United States adopted the Plant Patent Act for fruits and ornamentals.

1934 -Definition of patentable material was extended to include flowers and flour.

1947 -Establishment of GATT at Geneva by 23 member countries.

1961 -UPOV (Union for the Protection of New Varieties of Plants) was established at Paris meeting.  The purpose of UPOV convention was to ensure that the member states acknowledged the achievement of breeders of new plant varieties by making available to them the exclusive property right.

1972-UPOV convention modified and strengthened at Geneva.

1978-UPOV convention strengthened.  It offered protection coverage for plant varieties of nationally defined species.  Distinctness (D), Uniformity (U) and Stability (S) were required for varietal registration.  Minimum term for protection was 15 years, and there were provisions for Breeders’ exemption and Farmers’ privilege.

1991 -UPOV convention  strengthened.

1992 –The Global Bio Diversity Convention

1993 – Dunkel Draft Proposals

1995     -WTO was Established
Plant Variety Protection under TRIPS Provisions

The seed markets in most countries consist basically of two segments: the hybrid seed market and the seed market for open pollinated varieties.  In many countries the MNCs are concentrated in the former segment, while the latter segment is dominated by the domestic seed industry.  With the advent of modern crop varieties and the latest biotechnology the world seed market is expanding rapidly.  The world seed turnover is estimated to be around US $ 7.5 billion (Shiva, 1997).  It is estimated that the Indian seed industry will be worth around Rs.20 billion  (around US $600 million) annually by the turn of the century (Shiva and Crompton, 1998).  As the value of seed sales grows, the proportion of these accounted for by the public sector is diminishing, with more farmers turning to high yielding hybrid seeds produced by private seed  companies.

Seed patenting is a very recent phenomenon and so it is too early to predict what impact patents have on innovative activity. However, plant variety protection in the form of Plant Breeders’ Rights (PBR), have been in existence for a long time (especially in US) and hence substantial evidence of their impact on research in agriculture has accumulated

PBR are granted for plant varieties which exhibit the following characteristics:

· Stability (over repeated propagations)

· Homogeneity (uniformity of salient characteristics over a single

planting)

· Distinguishability, i.e., the variety for which PBRs are sought should be distinguished from existing varieties (though not necessarily in an economic sense)

The Impact of Plant Variety Protection of Agriculture

The plant variety protection regime has effects on

· Investment in plant breeding by private seed companies

· International transfer of plant materials

· The access to public germplasm

· The diffusion of seed among farmers, and 

· Preservation of biodiversity


The enforcement of plant variety protection is expected to increase the royalty income of seed companies.  According to economic theory, this remuneration should induce them to invest in further innovation.  The other major objective of enacting plant variety protection in some of the developing countries (e.g. Latin America) was the promotion of import of foreign germplasm, which includes modern cultivars, special genetic stocks and genomic material.  It is widely believed that an operational plant variety protection plays a role in two stages of technology transfer.

· the physical access to plant material, and 

· the exploitation of this materials

Salient features of the protecol of plant varieties & farmers’  rightbill, 2000

PVP Authority :
(
Protection of Plant Varieties & Farmers’ Rights (PVP) authority will be vested with necessary powers to perform all functions relating to the protection of plant varieties.

(
The Authority will consist of Chairperson and 15 Members, Chairperson to be appointed by the Central Government.

(
A Standing Committee will advise the Authority on all issues including Farmer’s Rights.

(
Registrar general will be the Ex-officio Member Secretary of the Authority.
Registration of Plant Varieties
(
Registration of new varieties, as notified by the Central Government.

·       Registration of extant varieties include varieties available in India which are notified under Section 5 of the Seeds Act 1966/farmers’ variety/varieties about which there are common. Knowledge/variety which is in public domain.

Criteria for Registration:

(
For new varieties – new, distinctiveness, uniformity and stability.

(
For Extant Varieties – distinctiveness, uniformity, stability as specified/relaxed by the Authority.

Registration and period of Protection:

(
Breeder to furnish information on geographical location from where plant genetic material has been taken for development of the new variety.

(
Certificate of registration issues by the Registrar will prescribe the conditions of entitlement.

(    
For new plant varieties – 15 years for annual crops and 18 years for trees and vines.

(
For extant varieties – 15 years from the date of registration/date of notification in case of varieties notified under Seeds Act.

(
One time renewal at the end of six years in case of annual crops and 9 years in case of trees and vines, on payment of prescribed fee.

(
Registration will be forfeited if the annual fee is not paid.

Exclusion of certain varieties:

(
Plant Varieties can be excluded from registration in case where prevention of commercial exploitation of such varieties is necessary to protect public order or public modality or human, animal and plant life and health or to avoid serious prejudice to the environment.

(
Registration of plant varieties will not be allowed if the variety in question involves any technology such as ‘genetic Use Restriction Technology’ and ‘Terminator Technology’, which is injurious to the life or health of human beings, animals or plants.

Researchers’ Rights:

(
Use of any variety registered under this Act will be allowed for conducting experiment or research and using it as an initial source for creating other varieties.

Farmers’ Rights:

(
Farmer who has bred or developed a new variety to be entitled for protection as a breeder of a variety.

(
Farmers’ variety as part of the extant variety will be entitled for registration/protection.

(
Farmer, who is engaged in conservation of genetic resources of land races, wild-relatives etc., entitled for recognition and reward from the National Gene Fund.

(
Farmers will be entitled to save, use, sow, re-sow, exchange, share or sell his farm produce including seed or a varity, protected under this Act, with the exception that he will not be entitled to sell branded seed of a protected variety.

(
Rights of communities in the evolution of any variety for the purpose of staking a claim will be accepted.

(
Protection extended to farmers for innocent infringement of provisions of this Act.

(
Compensation to be given to farmers if the registered variety does not meet the promised level of performance under given conditions.

(
National Gene Fund to be utilised for making payment for benefit sharing, compensation to communities etc., and supporting the activities relating to conservation and sustainable use of genetic resources.

Compulsory  License:

(
PVP Authority will have power to make order for compulsory license in certain circumstances when sufficient quantity of seeds of protected variety, at reasonable price, not available.

Tribunal:

(
Plant varieties Protection Appellate Tribunal to be constituted to examine appeals from PVP Authority and Registrar.

(
Tribunal shall consist of a Chairman and Judicial and Technical members.

Penalties:

(
Provisions for penalties against offences/infringement of plant breeders’ rights.

Miscellaneous:

(
Provisions authorising the Government of India to issue directions to PVP Authority in the publicinterest.

Present Status:

(
The Protection of Plant Varieties and Farmers’ Rights Bill, 2000 is under consideration in Rajya Sabha

Comparison of India’s Plant Variety  Act to the UPOV Acts of 1978 and 1991

A comparison  of UPOV 1978 Act, UPOV 1991 Act and the proposed PVP Act of India are presented in Table 2.
Table 2    Comparison of India’s Plant Variety  Act to the UPOV Acts of 1978 and 1991

	
	UPOV

1978 Act
	UPOV 1991 Act
	India’s Plant Variety Act

	Scope of breeder’s rights
	Production and marketing of propagatin

g material 
	Production, marketing, exporting, importing, and stocking of propagating material
	Production, 

marketing, exporting, importing of propagating material

	Extent of coverage
	Min. 24 species
	Min. 15 species
	All species

	Term of protection
	Min. 15 years
	Min. 20 years
	15 years

	Exception to rights
	Farmer’s privilege in practice
	Farmer’s privilege optional andunder conditions
	Farmer’s rights specifically recognized

	Compulsory licensing
	In case of public interest (not defined)
	In  case of public interest (not defined)
	In case of public interest, defined as reasonable availability of seeds, and supply of export markets


IV Ministerial Conference of WTO


This is scheduled to be held from 9-13th November, 2001 at Doha, Qatar.

Proposals for the Agenda - India


The incomplete agenda on the implementation issues of the Uruguay Round should be first completed or resolved before starting a new round of trade negotiation and is against the new round of trade liberalisation while WTO units on built in agenda along with labour and environmental standards.

India has open mind on all trade related issues but not in non trade issues.  India is opposed to the inclusion of non-trade issues such an labour and environmental standards which might furnish scope for misuse as non-tariff barriers.  India faced unfair tariff and non-tariff barriers in steels, textiles clothing and leather products. 
India has addressed its stand on implementation issues, agriculture and services an agenda to G 77 countries.  SAARC also agreed to these proposals.  But SAARC bloc  accounts for <1% of world trade and there is therefore a tendency to dismiss its position as being no real consequence at the WTO.  But developing countries as a whole to do not make a large share but make up for in their number in the consensisdriven WTO (Dubey,2001).

Cairns group of agriculture exporter say ambitious agenda for agriculture  plus anything that will make  farm talks palatable  for other countries.  Latin American countries do not mind a substantive agenda because they see this as a counter balancing of the U.S. domination of the proposed free trade zone of Americas.  While, Most of the advanced economics and a fair no of South American and East Asian countries have agreed to the launch of a new round.  But endorsement from the Third World is therefore cecrial for a consumer decision.  But India stands firm regarding the implementation issues.  If there is movement forward on the implementation concerns.  India could agree to the launch of a new round provided the agenda is restricted to additional issues such as industrial tariffs and trade facilitation.  Therefore a concrete alternative formulation may be necessary in case the bloc of developing countries which non oppose  to  new round of talus break up on the eve of the Doha meeting.  A failure only may lead to isolation.

Actually in the last negotiation they had a time table for conclusion, give and take across sectors and in the end  a single package has to be agreed to.  The memory of the Uruguay  Round still seems deep in most developing countries, which is why a “round” causes so much discomfort.

Comprehensive proposals on agriculture had already been submitted in the areas of domestic support market access, food security and expects.

1. Agriculture and small scale sector should be among the core concerns. 

2. It would seek market access opportunities for agri exports by substantial reduction in tariffs.

3. Seeking removal of existing limitation on movement of proferimaly.

4. Review for protection of traditional knowledge and extension of protection for geographical indications to additional products such as Basmati rice, Darjeeling tea.

5. In TRIMs, the  main demand would be to allow developing countries to fix  some minimum levels of indigenisation while permitting foreign investments to take care of their developmental needs.

Conclusion

The market access clause need not bother India much.  The current access is higher than the minimum market access, in case of only two commodities that is the sugar and edible oil.  Although we have now achieved near self-sufficiency in case of these commodities.  The differences in cost of production are not very wide that other countries can enter Indian market in a big way.  The only exception is the pamolein oil, which is cheaper in the international market.  With the development of its own production and processing base in case of palm oil, even this situation may change.  But in case of other commodities on cost of production  is cheaper than other countries, which will act as a potential barrier, even when a minimum market access will be provided.  On the other hand India may be able to export some select commodities to net foreign exchange.  Most importantly, the new agreement gives us an opportunity to test the markets for export possibilities.  Agriculture sector may attract investments to explore export markets and this may provide an impetus to the agro-processing industry as well.

The trade agreement also calls for reducing the domestic support provided to agricultural sector in different countries.  It is estimated that the total domestic subsidies in the world amounted to $ 197 billions.  These have to be reduced to $ 162 billions by 2000 AD.  Similary, the export subsidies which amount to $ 22.5 billions in the base period have to be brought down to $ 14.5 billions by 2000 AD.  Despite these reductions, developed countries would continue to support their agricultural sector heavily.  It is estimated that Japanese farmer gets a total subsidy of 72 per cent,  which an EEC farmer gets about 49 per cent subsidy.  In case of other developed countries, subsidy ranges between 20 and 37 per cent of the gross value of agricultural output.

India does not have to reduce is domestic support commitments, as the Aggregate  Measure of Support (AMS) on a sector-wide basis works out to much less than the permissible level of 10 per cent.  But one or two commodities may be affected at the margin.  If our government succeeds in getting exemption for the expenditures on dryland agriculture, watershed development projects, drought prone area development, catchment area development, command area development and land reclamation programmes as the expenditure incurred to develop disadvantaged regions, India can continue the support to all programmes without any risk of reduction in commitment.  Only the subsidies on chemical fertilisrs, electricity, operation and maintenance of irrigation projects and concessional loans are to be reduced.  There were no subsidies to the exporters of agricultural commodities in the base (1986-89).  So it attracts no reduction in commitment on this count.

India will have to amend the Patent Act, 1970 and it was already made during December 1998. The Protection of Plant Varieties and Farmers’ Rights Bill, 2000  has been passed in Lok Sabha on 9th August2001 and it is under consideration in Rajya Sabha  (Swaminathan 2001).
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